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ARGUMENT 


I. Trial Court May Hot Instruct Jury As To Facts 
Which Are Contrary To The Evidence And The 
Defendant's Flea o. Me kee tones Colt rene nmenoemere 


Suspicion Ci Commission Of Crime Will Not 
Frovide Frobable Cause For Issuance Cf 
Arrest Warrant Pim A REY ee 
Metropolitan Folice Officer May Not Swear 
To Complaint Alleging Violation Cf Internal 
Revenue Code . . . . « © «© © @« -@ 
Iv. Narcotics Evidence Zrroneously Received In 
Evidence 


CONCLUSICI: 


2S, RULES AilD CASES 


I, STATUTES 
1é U.S, Code 3625 
21 U.S, Code 174 
26 U.S. Code 4704(a) 


25 U.S, Code 4705(a) 


0, RULES 


Rule 3, Federal Rules of Criminal Frocedure 


Rule 4, Federal Rules of Criminal Frocedure 


OI, CAS=S 


Blunt vs, U.S, (1957), 100 U.S, App. D.C, 266, 244 Fad $55 


Carroll vs, U.S. (1925), 2:7 U.S, 132, 162 , 


Giordenello vs, U,S, (1958), 357 U.S, 460 


STATE AENT OF RE ISSUES 
FRESENTED FOR REVIaw 


1. May a trial court instruct the jury that a defendant has not 


denied the occurrence of a particular transaction for which he is being tried 


when, in fact, the defendant has pleaded not guilty to the charges alleged and 
has denied involve:aent in the transaction? 

2. ifay an arrest warrant be issued only upon the basis of a com- 
plaining witness' suspicion that a crime has been co-nmitted? 

3. Maya United States Commissioner issue an arrest warrant upon 
the complaint of a Metropolitan Folice officer who alleges violation of the In- 
ternal Revenue Code? 

4, May evidence, which is excluded on the basis of a brea‘: in the 


chain of custody thereof, be ad-nitted in evidence? 


STATEMELT FURSUANT TO GENSHAL RULE 8(d) 
This case has rot previously been before this Court under the same 


or a Similar title, 


STATEMENT OF THE CASS 
Appellant (hereinafter called Fuel!) was arrested by the Metropolitan 
Folice upon a warrant charging him with facilitating the concealment and sale 


of narcotics (21 U.S,. Code 174) and the sale and possession of narcotics 


26 U.S, Code 4704(a), 4705{a) ). He was talen before the United] States 


Commissioner who referred the case to the grand jury which returned an in- 


dictrent against Fuell on six counts alleging the facilitation of sale and con- 
| 
cealnent and sale and possession of narcotics on two separate eccasions. 


Fuell pleaded not guilty to each count. After a trial before a jury, Fuell was 
found guilty on each of the six counts. This appeal followed, 


&n undercover Metropolitan Folice officer (hereinafter called James) 


testified that he first met Fuell on March 27, 1967, at 6:25 F.M, and asked 


Fuell to give him four "things." (R. 10, 14; Govtts, 2x, 1, 1-4), James 
further testified that Fuell then gave him "four white capsules" in return for 
| 


$10.00. (R, 15). 


James testified he met Fuell again late in the evening of March 29, 


or early the morning of March 30, 1967, (R. 24), Fuell allegedly handed 


James "five capsules," (R. 27; Govt's. Sx, 3, 3-A). | 


James referred to a test kit he had at home, but the Government 
chose not to question him about “any tests or anything like that.")| (R. 15). 


However, James did ad-ainister a test to determine if the capsules (Govt's. 


2x. 1, 1-4) contained narcotics; yet he did not state the result of that test, 


(R. 135, 20).:: In fact, the Court asked James to describe a field test to the 


jury, Yet, ne did not identify the capsules (Govt's. 2x. 1) as containing a 


a | 
narcotic, (RK. 21). James‘ran a field test on the capsules he allegedly 


received from Fuell ox March 3C, 19.7, (Govt's, @x, 2, 3-A), yet he did not 
disclose the results of that test. (. 27). 


James testified that he turned the capsules over to Metropolitar: 


Folice officers who in turn delivered thexa to an Internal Revenue Service 


chemist who received the BS on April 3 (Govt's. 2%. 1, 1-4) and April 4 
{(Govt's. =x. 2, ¢-A), 19.7, for analysis. 

On £pri19, 1967, James signed a complaint before the United 
States Commissioner seeking a warrant for Fuell's arrest. (R, 72). He only 
suspected that the capsules which he purchased from Fuell contained narcot- 
ics. (R. 53, 55). He did not have access to ary laboratory analysis, so he 
was not qualified to say whether there were or were not narcotics in the cap~ 
sules, (R. 55). 

At trial, Fuell objected to the admiss ion of Government's Exhibits 
1, 1-A, 3 and 3-4, nick the Court treated as a notion to suppress. The 
motion was denied. (RK. 105). 

The Court instructed the jury that Fuell had not denied selling nar- 
cotie drugs to James. (R. 11), had not denied "in any way" having drugs or 
had not said who sold the capsules in question to James, (R. 412), 

However, Fuell pleaded not guilty to the charges (Flea of Defendant- 
August 25, 1967). Purther20re, 'e testified that on March 27, 1967, he was 
at the apartment ofa Betty Wharton from 6:00 F.M, to 3:00 A.M, the follow- 


ing norning and that he nevery left there during that time. (R. 186). Ee 
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denied being in the vicinity of 1th and U Streets, N. 7. on March 29, 19é7. 


(R. 141). Fuell testified that the first time oe saw James was at the prelin- 
inary hearing before the Jnited States Cora missioner, that he had never had 


ary transaction with James. ‘i. 141, 153, 154). Ee denied ever being en- 


gased in narcotics activity. (R. 154). 


4£2GUUMSNT 


1, Trial Court May Mot Instruct Jury As To Facts 


Which Are Contrary To ‘she zvidence And De- 


fendant's Flea 


on £ugust 25, 1927, Fuell pleaded not guilty to the indictment re- 
turned against him, At trial, he produced a witness, Eetty Wharton, who 
| 
testified that he was at her apartment from 7:30 or £:09 F.M, on March 27, 
1987, to the "wee hours" of the following aorning and that he did nat leave 
during that time, (&. 11<, 117, 121). Fuell testified that he was at the 
WTaarton apartment on that date from 8:00 F.M, until 3:09 A.M. the follow- 


ing -aorning and that he did not leave during that time. (2. 136). 


testified that he was not in the northwest area of V/ashington on March 29, 
| 
19.7. (R. 1.1). Ee further testified that he had never seen James until the 


preliminary hearing, he never had a transaction with James and he had never 


been engaged in narcotics activity. (R. 141, 153, 154). 


Eowever, in his instructions to the jury, the Court stated that Fuell 


had not denied "such a transaction" might aave or did take place. "The 


important factor is that the defex.dant in this case does not deny that such a 
transaction took place." (Z. 411). Again, in those instructions, the Court 
stated that Fell did not "in any way" deny having any drugs and that Fuell 
did not say who did have the drugs which were sold to James. (R. <12), 

Recognizing that a federal trial court .nay comment upon and analyze 
evidence to the jury, Fuell earnestly sub:nits that the trial court's stateinents 
aforecited were highly prejudicial to his defense and outside the permissible 
limits of fair judicial comment upon and analyzation of the evidence, Fuell's 
defense rested solely upon his assertion that he was not present when the 
transactions allesed occurred and that he never met the co-aplaining witness 
until the Commissioner's hearing, 

The statements complained of were conveyed to the jury as facts and 
not as the Court's belief or corn.nent upon the evidence. The necessary re- 
sult thereof was an invasion into the province of the jury to decid? issues of 
fact. After having instructed the jury that, if it believed Fuell, it must acquit 
hiza, the Court then, in effect, told the jury that Fuell had never denied the 
essential Government allegations and that in effect he must, therefore, be 
guilty. 

This Court has recognized the influence of a trial judge upon a jury 


and the great weight which his "lightest word or intimation" is received by 


the jury. Elunt vs. U.S. (1957), 100 U.S. App. D. C. 266, 244 F2d 355. 


Although the Court admonished the jury at the beginning of his instr2ctions 


that its recollection of the evidence controls (R.291), his subsequent rernarks 
| 
cannot be cured thereby. As this Court stated in Blunt, 
| 
The harm was not cured... by including inthe | 
char;e the standard instruction that it was for the 
jury to find the facts and that they were not bound by 
his comments.. His definite and concrete assertions 
of fact, which he had ade with all the persuasive- 
ness of judicial utterance, . . .{were] not withdrawn, 
“Such adzaonitions [as were given] nay offset brief or 
minor departures from strict judicial icapartiality, but 
cannot be considered sufficient here." 
| 


Thus, Fuell was effectively denied of his constitutional right toa 


trial by jury. 


Il, Suspicion Of Commission Of Crime Will Not 
Frovide srovpable Cause For Issuance Of 
Arrest Warrant 
James, an undercover (Metropolitan Folice officer testified ie first 


| 
ret Fuell on March 27, 19C€7, at £:25 F.1d, (R. 10). He had heard frora 


talc on the street that Fuell was dealing in narcotics. (R. 14). While in an 


automobile, James asked Fuell to give him "four things. " (2, 14), Fuell 
| 
| 


then reached in his pocket and took out a glass vial from which he counted 
"four white capsules" into Ja.aes' palm. (F. 15; Govt's. 2x. 1, 1-A). Late 


the night of March 29, 19¢7, or early the following <aorninz, James testified 


he saw Fuell again. (R. 24). Fuell removed "five white capsules" from his 
| 


pocket and handed ther: to James, (3. 25, 27; Govtts. x. 3, 3-A)). 


& 


After each alleged transaction, James took the capsules to his home. 
(x. 16, 27). In each instance, James testified as to a field test he conducted 
on the capsules io deterinine if they contained narcotics. (S. 15, 20, 27, 44, 
73). He described the nature of the field test. (R. 21). Eowever, nowhere 
did he testify as to the results of the field tests he conducted on Govern.aent's 
Exhibits 1-4 and ¢-A. 

On fpril f, 1907, and April «,. 1957, Government's =xhibits 1-A 
and 2-A, respectively, were turned over to an Internal cevenue Service 
chemist for analysis. (RK. 39, 151). On April 19, 1967, James signed a 


complaint seeking a warrant for Fuell's arrest. (R. 72). Yet, at that time, 


he only suspected that the capsules contained narcotics. (R. 53, 55). He 


was asked whether he had positively identified the capsules as coxtaining 
narcotics at the time of Fuell's preliminary hearing on June 13, 19¢7. James 
answered that he only suspected that the capsules contained narcotics. (R. 55). 
Be was not certain that narcotics were present because he did not have 


access to the chemist's report or "anything" so that he was "not" qualified 
& 


James did uot know the results of the Internal Xevenue Service chemist's 
analysis as of the time of that hearing even though he thought the report was 
available. (U.S. Conm. Hearing, F. 4). Fuell objected to the admission in 


evidence of Government's =xhibits 1, 1-4, 3 and 3-A. The Court, treating 


the objections as a renewed motion to suppress, denied the <aotion. (R. 16,105). 
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Rule 3, Federal Aules of Criminal Frocedure, requires the com- 
plaint to state the essential facts constituting the offense charged. Chviously 


an esser.tial fact in the offenses charged to Fuell was that the substance, 
which he was accused of selling, possessing and facilitating the sale and pos- 
session of, was anarcotic. Fro:za the record, it is abundantly clear that 
Ja.nes, at the tirae he swore to the complaint, did not *xnow the results of the 


chernist's analysis, that he was not qualified to say whether there were or 


were not narcotics in the capsules, that, at the preliminary hearing and the 

trial, he never testified as to the results of the field tests he «nade eae to 

swearing to the cormplaint. Ke proceeded merely on the basis of suspicion. 
‘Without conceeding the Government's right to conduct an ondercover 


investigation over a period of time before disclosing its operatives iand the 
| 


information obtained thereby, Fuell earnestly sub aits that the Government 


has a concomitant duty during that time to positively substantiate the facts 
upon which its allegations are grounded and to determine if eee cause 
exists to nae anarrest. In this case, the suspected substance was deliver - 
ed to the Government chesnist inore than two weeks before Jaines swore toa 
cornplaint alleging, as a fact,ihat it was a narcotic drug. In fact, on the 
basis of James' ‘mowledge at that time, he had no basis for the allegation. 
As stated in Carroll vs. U.S. (1925), 267 U.S. 132, 162, probable 


cause exists if "the facts and circumstances within [the arresting officers'] 


knowledge and of vrhich they had reasonably trustworthy infor~aation [were] 
sufficient in themselves to warrant a nan of reasonable caution in tue belief" 
that an offense has beer com nitted. Fy his testimony, dames clearly showed 
that he failed to exercise "reasonable cantion” under the circumstances. 

aule 4, Federal Svles of Crinzinal Trocedure, aathorizes the issu- 
ance of a warrant upon a showing of probable cause that an offense has been 
committed. In this case, the Comrmissiouer issued a warrant for Fuells 
arrest purely on the basis of Ja:ses' complaint which merely made a naked 
assertion that Fuell sold four capsules of heroin to him. Mothing therein 
gives the basis for the allegation. io mention is raade as to the facts upon 
which James relied to conclude that he had purchased a narcotic drug. Cf 
necessity, violation of narcotics laws is confirmed by caerical analysis and 
not by mere observation. The Supreme Court, in Giordenello vs. U.S. (1958), 
357 U.S. 4¢0, clearly pronounced the rule that the Commissioner "should not 
accept without cuestion the complainant's nere conclusion that the person 


whose arrest is sought has cominitted a crime." 


III. Metropolitan Folice Cfficer May Not Swear 
To Complaint Alleging Violation Of Internal 
nevenue Code 
Cfficer James identified himself as a ‘meimber of the Metropolitan 


Folice Department. (R. 5). He swore toa complaint alleging Fuell's viola- 


tions of the Internal Zefeaue Code. (R. 72; Complaint). 
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| 
i 
| 
18 J.S. Code £045 specifically identifies who may complain as to 


violations of Internal Aevenue laws. Metropolitan folice officers are not in- 
| 

cluded therein. Therefore, James had no authority to swear to the icomplaint 
| 


in this case and the Commissioner had no authority to iss.e an arrest warrant 


on the basis thereof. Consequently, Fuell's arrest was illegal. 


IV. Narcotics Svidence Erroneously Received In 


eae eee SS SS 


Evidence 


Fuell objected to the "entry" of Govern nent's Sxhibits 1 and 1-A 


upon the basis that there had not been a proper showing of continuity in the 


chain of custody thereof and because it was not identified as a narcotic drug 
| 


at the preliminary hearing. (R. 16). The Court sustained the objection so 
far as it concerned continuity of control, but denied the objection as to iden- 
tification at the preliminary hearing. (R. 15). Fuell renewed his objection 
upon the same grounds and included Governznent's xhibits 3 and SLA. 

| 
(R. 104, 105). The Court treated the objection as a motion to suppress and 
denied it. (R. 1965). | 

Because the Court sustained the objection to the adraission of the 

Government's exhibits upon the basis of a break in the continuity of control, 


there was no evidence before the Court or jury upon which Fuell could be 


found guilty. 


COMCLUSIO“ 


For the foregoing reasons, Fuell subznits that the conviction entered 


herein should be reversed and the case remanded to the United States District 


Court with an order thai it disxciss the indictment. 


Aespectfully submitted, 
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Attorney for Appellant 
(Appointed by the Court) 
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ISSUES PRESENTED * 


In the opinion of appellee, the following issues are 
presented: 


1. Is a complaint supporting an arrest warrant im- 
permissibly conclusive when the affiant states he pur- 
chased “heroin,” based on his having conducted a chemi- 
cal field test with a positive result? If so, is it of conse- 
quence to appellant when there were no fruits of his 
arrest? 

2. Is an arrest warrant based on a Metropolitan Police 
Officer’s complaint authorized in writing by an assistant 
United States attorney, in violation of 18 U.S.C. § 3045, 
which permits issuance of warrants based on the com- 
plaints of private citizens similarly authorized? 

8. Is there not sufficient foundation in evidence for 
the required “chain of custody” where the evidence in- 
volved was clearly identified by all parties who handled 
it from the date of the offenses until trial? 


4. Is an unobjected to jury instruction in a case in- 
volving a mistaken identity defense reversibly erroneous 
which, after eight explanations that the government must 
prove each element of the offenses beyond a reasonable 
doubt, tells the jury that there is no denial that the events 
constituting the offenses happened, but that the “main 
question” is whether appellant is the perpetrator? 


* This case has never previously been before this Court. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was charged in an indictment filed August 
9, 1967 with two counts of sale of narcotic drugs other 
than pursuant to a written order, two counts of .sale of 
narcotic drugs other than from an original stamped pack- 
age and two counts of facilitation of concealment and 
sale of narcotic drugs, in violation of 26 U.S.C. § 4705 
(a), 26 U.S.C. §4704(a) and 21 U.S.C. §174, respec- 
tively. The charges arose from the sale of a total of nine 
capsules of heroin on two occasions by appellant to an 
undercover police officer. Appellant entered a plea of not 


(1) 


2 


guilty on August 25, 1967 and, after a trial by Judge 
Leonard P. Walsh sitting with a jury in the United States 
District Court on February 19, 20 and 21, 1968, the jury 
returned a verdict of guilty on all counts. On April 19, 
1968, appellant was sentenced to imprisonment for twenty 
months to five years on counts two and five and to im- 
prisonment for five years on counts one, three, four and 
six, the sentences to be served concurrently. This appeal 
followed. 


The Government’s Evidence 


The government’s evidence at trial consisted primarily 
of the testimony of Officer Thomas G. James. He testified 
that shortly after he joined the Metropolitan Police De- 
partment in November, 1966, he began undercover work 
for the Narcotics Squad. (Tr. 6-9.) On the evening of 
March 27, 1967 he was introduced to appellant by Roy 
Brown? while in the nineteen hundred block of Four- 
teenth Street, Northwest. (Tr. 10-11.) Appellant imme- 
diately questioned Brown, saying: “Who are you bring- 
ing me now, the Police?” (Tr. 11.) Brown responded 
that Officer James was “a man that had money.” (Tr. 
11.) All three got into Brown’s car, drove a few blocks 
and parked in an alley. (Tr. 13.) 

Officer James and appellant were seated next to each 
other in the back seat and James said “give me four 
things.” Appellant produced a “brown glass vial” from 
his coat pocket, uncapped it and counted out four “white 
capsules” into James’ palm; James in turn gave appellant 
$10. (Tr. 15.) Shortly thereafter, he took the capsules 
home with him, performed a chemical “field test” and, a 
day or two later, turned the capsules over to Detectives 
Brooks and Somerville of the Narcotics Squad. (Tr. 16- 


1 Officer James referred to him only as “Roy”; his last name 
apparently was not discovered until sometime during the trial. 
(Tr. 203.) A forthwith subpoena was issued for Brown at an 
address in Alexandria, Virginia supplied by appellant; but subse- 
quent attempts at service by the U.S. Marshal disclosed that no 
such address existed. (Tr. 302, 305-06, 351-53.) 
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17.) The capsules when transferred to Officer James were 
not in a package bearing the “appropriate tax stamps” 
(Tr. 22); nor had James tendered a written order form 
as prescribed by the Secretary of the Treasury.’ 

Officer James testified further that on the night of 
March 29, 1967 or the early morning hours of March 
30, 1967 he was walking in the same block of Fourteenth 
Street, Northwest, when appellant, seated in a parked 
ear,® ealled to him: “Are you looking for me?” James 
replied that he was, appellant got out of the car and 
both walked into a nearby carryout restaurant. Appel- 
lant quizzed James as to where he had met Brown, who 
had introduced them previously; James asked for “four,” 
appellant went out to his car and on his return, grabbed 
James’ arm, as if to see whether there were needle marks 
on it. James eventually dissuaded him and received five 
capsules, paying appellant $12.50. (Tr. 24-27.) Officer 
James took the capsules home, kept them “under lock 
and key” (Tr. 28), and subsequently turned them over 
to Detectives Brooks and Somerville. As with the initial 
purchase, James indicated that he had not presented the 


226 U.S.C. §4705(a) provides: “It shall be unlawful for any 
person to sell, barter, exchange, or give away narcotic drugs except 
in pursuance of a written order of the person to whom such article 
is sold, bartered, exchanged, or given, on a form to be issued in 
blank for that purpose by the Secretary or his delegate.” 


26 U.S.C. § 4704(a) provides: 


It shall be unlawful for any person to purchase, sell, dispense, 
or distribute narcotic drugs except in the original stamped 
package or from the original stamped package; and the absence 
of appropriate taxpaid stamps from narcotic drugs shall be 
prima facie evidence of a violation of this subsection by the 
person in whose possession the same may be found. 


3 Officer James described the car as “a green 1961 Chrysler, or a 
1959 Chrysler, with D.C. tag 297073, I believe it was, or 082.” 
He later indicated he had not written the tag number down until he 
had gotten home. After checking his notes, written at that time, he 
confirmed the tag number as 297073. Department of Motor Vehicles 
records indicated that a 1961 Chrysler was registered to appellant 
at the time involved, but that 273097 was the number assigned. 
(Tr. 24, 28, 30, 83.) 
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required order forms, nor were the capsules given to him 
in a container bearing the appropriate tax stamps. 

Finally, Officer James testified that on April 19, 1967, 
about 6:00 p.m., he was again in the same block of Four- 
teenth Street, Northwest; that he had obtained an arrest 
warrant from the U.S. Commissioner for “John Doe, alias 
Tony,” (he had known appellant only as “Tony” (Tr. 
12)); that he assisted in executing the warrant by sig- 
naling other officers that he had spotted “Tony”, and 
that the other officers then arrested appellant.* (Tr. 32- 
34.) 

Officer Carl W. Brooks of the Narcotics Squad testified 
that on March 28, 1967 he received, while accompanied 
by Officer Somerville, an envelope containing four white 
capsules from Officer James; that he kept them in his 
possession until, after placing them in a second envelope, 
he turned them over to Mr. Steel, a chemist for the In- 
ternal Revenue Service. (Tr. 76-77.) 

Officer Joseph William Somerville of the Narcotics 
Squad testified that on March 30, 1967 accompanied by 
Officer Brooks, he received from Officer James an enve- 
lope containing five capsules; that he kept them in his 
possession until he later turned them over to Mr. Steel. 
(Tr. 86-87.) 

Both Officers Brooks and Somerville testified they were 
present when appellant was arrested and that appellant 
was then seated in a 1961 Chrysler. (Tr. 88.) 

Mr. John Allen Steel testified as an expert in the analy- 
sis of narcotic drugs. He testified that he received from 
Officer Brooks, an envelope containing four capsules; that 
his analysis showed these capsules to contain heroin (Tr. 
99-100) ; that he received from Officer Somerville an en- 
velope containing five capsules and that his analysis also 
showed these capsules contained heroin. (Tr. 101-102.) 


4Mr. Mallin Payne, known as “Neck Bones,” was present in 
appellant’s automobile when appellant was arrested. (Tr. 78.) 
He was also arrested and had in his possession over 100 capsules of 
suspected heroin. The case against him was dismissed because of 
an illegal search and seizure. (Tr. 91.) (D.D.C., Criminal No. 
892-67.) 
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When counsel for the government initially asked that 
the envelope containing capsules purchased from appel- 
lant on March 27, 1967 be marked for identification, de- 
fense counsel objected “to the entry of the four pills... 
in evidence,” on the ground that “these capsules have 
[not] been properly controlled in the chain of the alleged 
arresting officer,” and that “at the preliminary hearing 
there was no evidence by testimony or otherwise that 
these capsules were of a narcotic nature.” (Tr. 18.) The 
Court sustained the objection as to the continuity of con- 
trol, but denied the objection as to lack of preliminary 
hearing testimony that the capsules contained narcotics. 
(Tr. 18.) Again, when government counsel sought to in- 
troduce all of the capsules in evidence defense counsel 
objected because of a lack of chain of custody evidence. 
The Court, after hearing argument by government coun- 
sel that the evidence indeed showed a chain of custody, 
treated the objection as a motion to suppress and denied 
it. (Tr. 105.) 


The Defense Evidence 


Appellant presented an alibi defense. Mrs. Betty Whar- 
ton testified that she and appellant were “whisk part- 
ners” and that they played whisk every Monday and 
Friday; that March 27, 1967, the date of the first sale, 
was a Monday and she recalled playing whisk with ap- 
pellant that night from 8:00 p.m. “until the wee hours 
of the morning.” (Tr. 116-17.) She testified that Mr. 
and Mrs. Mallin Payne were also present during the 
time in question. 

Appellant testified in his own behalf. In addition to 
corroborating Mrs. Wharton’s testimony as to his where- 
abouts on the night of March 27, 1967, he testified that 
he had never seen Officer James prior to the preliminary 
hearing (Tr. 141-142); and while he could not specifi- 
cally recall the night of March 29, 1967, he denied being 
in the vicinity of Fourteenth and U Streets, Northwest 
around midnight on that date. (Tr. 141.) 
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He testified that he knew “two or three people” whose 
first names were “Roy” but did not know whether any 
of them was the “Roy” referred to by Officer James. (Tr. 
142-143.) He also testified that he had owned a 1961 
Chrysler Newport during the dates in question. (Tr. 
145.) He gave extensive testimony as to his employment 
during the time of the offenses (Tr. 187-41, 145-51) and 
that he was known as “Tony.” (Tr. 154.) 

On cross examination he gave additional detail about 
his employment: that during the time involved in the 
offenses he had been employed by Jack Miles as a vendor 
(Tr. 164-68) ; that he had a vendors license, received a 
commission on sales and accordingly, did not receive with- 
holding statements for the income (Tr. 167-68) and that 
he averaged $100 per week during the period, none of 
which he reported for federal income tax purposes. (Tr. 
166-68.) 

Subsequent to April, 1967 he had been employed by 
the George A. Fuller Construction Company, but had lost 
his job “because I had to come down to Court.” (Tr. 168; 
but see Tr. 181-82, 182-96.) He testified that he had had 
a bank account from which he had supplemented his in- 
come in the fall of 1967. He conceded, however, that on 
August 25, 1967, he signed an affidavit of poverty in 
connection with this case, in which he answered the ques- 
tions “eash on hand” and “cash in banks, savings and 
loan associations,” with the word “none”. (Tr. 178-80.) 
Appellant testified further that on the day of arrest he 
was going to pick up Mrs. Payne at the Archives build- 
ing, but conceded he had testified at a motion to suppress 
involving Mallin Payne, that he was “waiting for Mr. 
Payne’s wife who was to meet him there [in the nineteen 
hundred block of Fourteenth Street, Northwest].” (Tr. 
209-10.) Finally, he testified that he knew a “Clayton” 
who resembled him. (Tr. 204-05, 215-16.) Neither Jack 
Miles nor Mallin Payne testified. (Tr. 201-02.)5 


5 The court, at appellant’s request, issued forthwith subpoenas for 
Mallin Payne (Tr. 218-19.), Jack Miles (Tr. 224.) and Roy Brown. 
(Tr. 302.) Appellant subsequently decided not to call Payne (Tr. 
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After hearing arguments of counsel and the Court’s 
charge, the jury returned a verdict of guilty on all counts 
after deliberating approximately two hours. 


ARGUMENT 


I. The complaint was sufficient to support the arrest 
warrant and in any event there were no fruits of the 
arrest. 


(Tr. 15, 68, 75, G.J. Tr. 5-6, 9, P.H. Tr. 8, Com- 
plaint, Record of proceedings before the U.S. Com- 
missioner.) 


Appellant argues that there was neither probable cause 
to issue the arrest warrant, nor probable cause to hold 
him for the action of the grand jury because there was 
no statement in the complaint,* nor testimony at the pre- 
liminary hearing regarding a positive result’ in a field 
test. 

Officer James had ample grounds to believe that the 
capsules which he had purchased from appellant contained 
heroin. He bought them under sinister circumstances, in 


808-05.) and the subpoenas for Jack Miles and Roy Brown were 
returned unserved. (Tr. 331-82, 351-53.) The court’s offer of a sub- 
poena for “Clayton” was refused by appellant, (Tr. 303-04) as well 
as subpoenas for any other persons. (Tr. 305.) 


6 Officer James’ statement in the complaint is as follows: “That 
about 8:35 p.m. March 27, 1967, the defendant Anthony Mills Fuell 
sold four capsules of heroin to Pvt. Thomas G. James for which 
the officer paid $10.00 in MPDC advance funds while in a vehicle 
parked in front of the alley on T Street behind the SPA, 1800 block 
T Street, N.W., Washington, D.C.” 


7 The transcript of the preliminary hearing reflects no testimony 
regarding the results of a field test. However, the Record of Pro- 
ceedings before the U.S. Commissioner indicates in a summary of 
the preliminary hearing testimony “that a preliminary field test on 
powder in one of the capsules was positive for the presence of a nar- 
cotic drug... .” (Emphasis added.) There was unquestionably 
testimony of a positive result before the Grand Jury (G.J. Tr. 5-6, 
9.) That transcript was turned over to appellant’s trial counsel 
(Tr. 68) and he affirmatively recognized the “positive result” testi- 
mony. (Tr. 75). 
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an area of heavy narcotics traffic, at a price approximat- 
ing that substance’s illicit value. (Tr. 15.) He then per- 
formed a field test on the capsules with a positive result. 
(G.J. Tr. 5-6, 9.) His conclusion that he had purchased 
heroin was, under these circumstances, a reasonable one; 
and his statement to that effect in the complaint does not 
contravene the principles set out by the Supreme Court 
in Aguilar v. Texas, 378 U.S. 108 (1964) —that a neu- 
tral magistrate be presented the facts and draw, on 
his own, whatever inferences he deems permissible. See 
Spinelli v. United States, 37 U.S.L.W. 4110 (U.S. Jan. 
27, 1969). It is no more an impermissible conclusion than 
would be a warrant application which said: “I saw de- 
fendant standing on the sidewalk with a pistol in his 
hand. Police Department records indicate defendant does 
not have a license to carry a pistol in the District of 
Columbia.” If the affiant had no absolute knowledge that 
the gun was operable, could it be contended that such 
an affidavit was defective and could not support an ar- 
rest warrant for carrying a pistol without a license? The 
Government submits that it could not be; and that, simi- 
larly, the affidavit here is sufficient. 

If the Court should find the statement in the complaint 
insufficient, the government contends that in any event 
it was of no consequence to appellant.’ No evidence was 
seized, nor was any confession obtained pursuant to the 
arrest. The only product of the arrest was appellant’s 
presence in court to answer charges. As Mr. Justice 
Black stated in Frisbie v. Collins, 342 U.S. 519, 522 
(1952) : 


Due process of law is satisfied when one present 
in court is convicted of crime after having been fair- 


8 The only conceivable harm of which appellant might now com- 
plain is a deprivation of discovery and impeachment material be- 
cause there was no testimony as to the results of field test. Yet 
appellant’s counsel at the preliminary hearing did not ask about the 
results of a field test. (P.H. Tr. 8.) Accordingly, there was no sig- 
nificant deprivation of appellant’s discovery rights, as set out by 
this court in Blue v. United States, 119 U.S. App. D.C. $15, 342 
F.2d 894 (1964), cert. denied, 380 U.S. 944 (1965). 
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ly apprised of the charges against him and after a 
fair trial in accordance with constitutional procedural 
safeguards. There is nothing in the Constitution that 
requires a court to permit a guilty person rightfully 
convicted to escape justice because he was brought to 
trial against his will. 


Ker v. Illinois, 119 U.S. 486 (1886); and c.f. Kinard v. 
United States, D.C. Cir. No. 21,429, decided February 
24, 1969, n.1. 


II. Issuance of the arrest warrant on the basis of a police 
officer’s complaint is not a violation of 18 U.S.C. § 3045 
when the complaint is authorized by an assistant 
United States attorney. 


(Complaint; authorization for warrant application) 
18 U.S.C. § 3045 provides that: 


Warrants of arrest for violation of internal reve- 
nue laws may be issued by United States commis- 
sioners upon the complaint of a United States attor- 
ney, assistant United States attorney, ... or private 
citizen; but no such warrant of arrest shall be issued 
upon the complaint of a private citizen unless first 
approved in writing by a United States attorney. 


In this case the complaint was sworn to by Officer Thomas 
G. James, a member of the Metropolitan Police Depart- 
ment. Accompanying the complaint was a written au- 
thorization for it, signed by assistant United States at- 
torney William L. Davis. Thus even if officer James were 
viewed as a private citizen, the statute’s provisions were 
substantially complied with; and clearly James is more 
than a “private citizen” within the contemplation of the 
statute, though he does not fall into one of the other 
enumerated categories. We submit that the obvious pur- 
pose of such a provision is to insure a screening proce- 
dure, to preclude a citizen from abusing the criminal 
process. Here officer James was a trained police officer 
dealing daily in just the matter this case involves: the 
illegal sale of narcotics. Yet the screening function re- 
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quired by the statute for private citizens was here per- 
formed and presumably the assistant United States At- 
torney authorizing the warrant application knew of the 
positive field test which Officer James testified he had 
conducted shortly after the offense. Accordingly the gov- 
ernment contends that the appellant’s argument on this 
point is meritless. 


IIL There is ample support for the required “chain of 
custody” when all persons who handled the evidence 
between the offenses and trial clearly identified it. 


(Tr, 15-16, 18, 20, 27, 76-77, 86-87, 99-102, P.H. 
Tr. 8-9.) 


Custody and control of fungible physical evidence used 
against a defendant generally must be shown in order 
for it properly to be admitted in evidence at trial. Pink- 
ney v. United States, 124 U.S. App. D.C. 209, 211, 363 
F.2d 696, 698 (1966) ; Headen v. United States, 115 U.S. 
App. D.C. 81, 83, 317 F.2d 145, 147 (1963) ; Peden v. 
United States, 96 U.S. App. D.C. 27, 29, 223 F.2d 319, 
$21, cert. denied, 359 U.S. 971 (1955) ; Novak v. District 
of Columbia, 82 U.S. App. D.C. 95, 96, 161 F.2d 588, 
589 (1947). Commenting recently on the Novak rule, 
supra, this Court said: “[it] demands that the possibili- 
ties of misidentification and adulteration be eliminated, 
not absolutely, but as a matter of reasonable probability 
_.. 2? (Emphasis added.) Gass v. United States, D.C. 
Cir. No. 21,198, decided January 29, 1969, slip op. at 5. 
Accord, Pasadena Research Laboratories v. United States, 
169 F.2d 375, 382 (9th Cir.), cert. denied, 335 U.S. 853 
(1948); Adams v. United States, 134 A.2d 645, 648-49 
(D.C. Mun. App. 1957). 

In this case there is no “missing link” in the chain of 
custody. Officer James testified he took both purchases 
to his home, put each of them in envelopes which he 
marked with appellant’s name and the date (March 27, 
Tr, 20, March 30, Tr. 27), kept the envelopes and con- 
tents overnight and that, after conducting a field test, 
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he turned the envelopes over to Detective Brooks (March 
28, Tr. 15-16) and Detective Somerville (March 30, Tr. 
27), respectively. Both Detectives testified that they re- 
ceived the envelopes and contents from James and that 
they kept them in their custody until turning them over 
to the chemist, Mr. Steel. (Tr. 76-77, 86-87.) Mr. Steel 
testified that he received the two envelopes and their con- 
tents from the two Detectives and that his analysis showed 
both sets of capsules contained heroin. (Tr. 99-102.) 
The envelopes containing the capsules had been marked 
as government’s exhibits for identification. All witnesses 
specifically identified those envelopes and contents as hav- 
ing passed through their hands on the dates in question, 
by their handwriting on the outer surface of the envelopes. 

It is not clear from the record why the trial judge 
initially sustained defense counsel’s objection to the in- 
troduction of the evidence because of a lack of chain of 
custody evidence. One reason may have been that at the 
time no such chain had been established, only the under- 
cover officer having testified. (Tr. 18.) At any rate, 
when the evidence was subsequently introduced the court 
overruled the objection and it is clear that a proper chain 
of custody had been shown. The only conceivable infirm- 
ity was in Officer James’ testimony as to when he turned 
over the narcotics to the Detectives. While he testified at 
trial that each purchase was turned over the day follow- 
ing, he testified at the preliminary hearing that he could 
not then remember exactly when he had turned them over. 
(P.H. Tr. 8-9.) But in either event the capsules were 
“under lock and key” throughout his custody of them, 
so the difference, if any, is of no consequence. The gov- 
ernment submits that in these circumstances, there is 
certainly basis in the evidence to support a finding that 
the capsules offered and admitted in evidence were the 
same capsules sold by appellant to officer James, and 
hence, that the trial judge did not err in admitting them. 
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IV. The trial Court’s unobjected to instruction is not plain 
error. 


(Tr. 364-68, 390-416.) 


The trial judge in his charge to the jury gave general 
instructions regarding the presumption of innocence (Tr. 
396), burden of proof (Tr. 392), credibility of witnesses 
(Tr. 393-94), function of the court and jury (Tr. 390) 
and followed them with a detailed statement of the ele- 
ments of each of the substantive offenses with which 
appellant was charged. (Tr. 399-411.) He prefaced his 
charge on the substantive offenses with the instruction 
that each of the counts had to be proven beyond a reason- 
able doubt. In doing so, he remarked at one point: 


Now in this particular case—some of you may 
have sat on narcotics eases before—but the instruc- 
tions by law are rather long and rather complicated. 
The Court cannot properly instruct you without re- 
ferring to all the law that pertains to this particular 
case, but the important factor so far as the indict- 
ment is concerned, . . . is that the burden is upon the 
government to prove to you beyond a reasonable 
doubt the essential elements contained in the indict- 
ment. 


(Tr. 392.) (Emphasis added.) On eight separate occa- 
sions throughout the charge, the court explained to the 
jury aspects of the requirement that the government 
prove each element of each offense beyond a reasonable 
doubt. (Tr. 392, 396, 398, 401, 405, 406, 408, 411.) 
Subsequently, since appellant had presented an alibi de- 
fense, the judge focused the jury’s attention on what he 
saw as the critical factual issue in the case: identifica- 
tion of appellant as the man who perpetrated the offense. 
He said: 


Now, ladies and gentlemen of the jury, the Court 
has told you that it would take some time. The Court 
recognizes that it is not an easy charge to give to a 
jury, lay people, but broadly speaking, as the Court 
understands, the government has introduced into evi- 
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dence through different witnesses that the heroin was 
purchased from the defendant Fuell, and there is no 
denial by the defendant that such a transaction may 
have taken place. So that all of the law that has 
been given to you about the importation, so far as 
the counts, the different counts are concerned, is of 
little consequence to you. The important factor is 
that the defendant in this case does not deny that 
such a transaction took place. He states that he has 
no knowledge whatsoever, that on March the 27th 
and on March the 30th that he had nothing to do 
with the nineteen hundred block of 14th Street, or 
as the Court recalls, an alleyway. So that all of the 
instructions which have been given to you boil down 
to your determination of whether or not this defend- 
ant—in other words, he does not say in any way that 
“I ever had any drugs.” He does not say who did 
have the drugs in question that were sold to Officer 
James. So that your main question, after hearing all 
of the testimony in the case, after knowing the pro- 
cedure of the narcotic traffic, that it is for you to 
determine whether or not this defendant was the 
person involved in this particular transaction. Natu- 
rally, in the event that you do not find that he is 
the person involved in the transaction, then he is not 
guilty. If you find that he was the person who was 
involved in the transaction and sold the narcotics to 
Officer James, then you will find the defendant guilty. 
(Tr. 411-12.) 


Appellant only now objects, that in light of the general 
denial in his not guilty plea, the instruction erroneously 
implied to the jury that the government had proved the 
elements of the offenses. Even though the judge gave 
trial counsel an opportunity to object, none was made. 
(Tr. 418-14, 416.) Since the provisions of Rule 30, Fed- 
eral Rules of Criminal Procedure, were not complied with, 
this Court may consider the point only if there was “plain 
error” in giving the instruction which “affect[ed] sub- 
stantial rights.” Fed. R. Crim. P. 52(b). Lopez v. United 
States, 373 U.S. 427, 486 (1963); Howard v. United 
States, 128 U.S. App. D.C. 386, 339, 389 F.2d 287, 290 
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(1967). In addition, it is long settled that in considering 
challenges to a trial court’s instructions the charge must 
be looked at as a whole. Levin v. United States, 119 U.S. 
App. D.C. 156, 388 F.2d 265, cert. denied, 379 U.S. 999 
(1964) ; Jones v. United States, 118 U.S. App. D.C. 233, 
307 F.2d 190, cert. denied, 8372 U.S. 919 (1962). 

This Court has several times indicated the desirability 
of instructing a jury as to a defendant’s theory of a 
case. Indeed it has held that “it is reversible error for 
the court to refuse on request .. . .” to so instruct. Salley 
v. United States, 122 U.S. App. D.C. 359, 360, 353 F.2d 
897, 898 (1965), quoting Levine v. United States, 104 
U.S. App. D.C. 281, 282, 261 F.2d 747, 748 (1958). In 
Jones v. United States, 124 U.S. App. D.C. 83, 88, 361 
F.2d 537, 542 (1966), the Court reiterated it’s concern 
and remarked that in cases where identification is an 
issue a special instruction should be framed where re- 
quested, pointing out: “that the evidence raises the ques- 
tion of whether the defendant was in fact the criminal 


actor .... The instruction should, of course, point out 
that the burden of proof is upon the prosecution with 
reference to every element of the crime charged ... .” 
Chief Judge Bazelon recently encouraged trial courts to 
put the central issues in a case in perspective for a jury: 


The comments by the trial judge in rejecting the in- 
struction requested by the defense counsel indicate 
that he was reluctant to speak directly of the facts 
involved in the case for fear that an appellate court 
would find that he had been improperly selective in 
choosing which facts to emphasize. We feel that a 
careful trial judge can avoid this danger while still 
directing the jury’s attention to the particular issues 
most critical in the case. 


Gregory v. United States, D.C. Cir. No. 21,089 decided 
March 18, 1969, slip op. at 15, 

Here, while the trial judge was not requested on the 
record to instruct the jury respecting appellant’s alibi 
defense, both he and appellant obviously viewed identifi- 
cation as a critical issue in the case (Tr. 364-68) and no 
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objection was made to the instruction as given. Consider- 
ing this and the judge’s eight statements dealing with 
the necessity that the government prove each element 
beyond a reasonable doubt, we submit there is little likeli- 
hood that the jury misunderstood the standard of proof 
involved. The objection is one which could have been 
quickly and effectively dealt with at the time, even after 
the initial instruction had been given, had it then been 
made known to the judge. Hence it would seem poor 
policy to reward appellant’s failure to observe reasonable 
procedural rules in these circumstances. The judge’s 
instructions, furthermore, must be viewed in the context 
of case law which requires a court to instruct on the 
defendant’s theory of a case, the Supreme Court’s rul- 
ings° indicating the criticality of identification where it 
is in issue and the right of a federal trial judge to com- 
ment on evidence.” In this setting, appellee contends that 
the instruction given was not erroneous and in any event 
not reversibly so. This Court affirmed a conviction in- 
volving a somewhat similar instruction and noted: 


[Appellant’s counsel’s] contentions for reversal center 
upon errors in the trial judge’s instructions to the 
jury. Errors there are; but trial counsel at the con- 
clusion of the instructions, in response to inquiry 
from the court, stated that he was satisfied. In view 
of this, and considering the instructions as a whole, 
together the very strong evidence of guilt, we find 
that the errors do not affect substantial rights or 
otherwise require reversal. 


Nixon v. United States, 114 U.S. App. D.C. 21, 309 F.2d 
316 (1962). 


° Foster Vv. California, 87 U.S.L.W. 4281 (U.S. Apr. 1, 1969); 
Simmons V. United States, 390 U.S. 377 (1968); United States v. 
Wade, 388 U.S. 218 (1967); Gilbert v. California, 388 U.S. 268 
(1967) ; Stovall v. Deno, 388 U.S. 298 (1967). 


10 Jones V. United States, 124 U.S. App. D.C. 838, 86, 361 F.2d 587, 
540 (1966). 
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CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
THEODORE WIESEMAN, 
Puiuip L. KELLOGG, 
Assistant United States Attorneys. 
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